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SUMMARY. The psycho-legal dilemmas posed by child custody relo-
cation cases are discussed in terms of the four decisional alternatives fac-
ing the court and evaluator. Different legal contexts for relocation are
reviewed in terms of their implications for the custody evaluation. Com-
plexities involved in the evaluator’s function of making predictions for
the court are presented. The need to conduct careful investigation on
both risk and pragmatic factors is highlighted by case illustrations. The
obstacles of crafting of long distance parenting plans that will be in the
best interests of the child are presented as governed by the goal of harm
mitigation. [Article copies available for a fee from The Haworth Document
Delivery Service: 1-800-HAWORTH. E-mail address: <docdelivery@
haworthpress.com> Website: <http://www.HaworthPress.com> © 2006 by The
Haworth Press, Inc. All rights reserved.]
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In this paper, we examine three important aspects of conducting child
custody evaluations for the relocation case. The first aspect is composed
of an examination of the function of making predictions for the court in
custody cases. We argue that the evaluator’s analysis needs to address
issues of potential harm for the child for each proposed parenting plan.
The need to construct a good fit between the evaluator’s predictions and
the legal standard is discussed.

Second, the “fact driven” nature of most relocation cases requires the
evaluator to use an investigative model (Austin & Kirkpatrick, 2004).
Reliably identifying “real life” factors of the proposed relocation allows
for a comparison of those factors against salient “predictive factors,”
some of which are identified in case law or statute. The investigative
task requires the evaluator to do a good bit of forensic psychological de-
tective work in order to provide the court with important descriptive
behavioral data.

Third, we discuss the importance of the evaluator collecting data and
offering recommendations based on those data on suitable alternative
parenting plans. These plans should include recommendations for
parenting time based on a relocation of one parent with or without the
child. Although state appellate decisions often have pointed to the ame-
liorating effects of “visitation,” we have observed many relocation
cases when a substantial geographical distance is placed between a
child and parent, no “suitable” parenting plan is easily developed. The
evaluator may craft a parenting plan that mitigates the degree of harm
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associated with relocation and limits the fundamental changes that will
occur in the child-parent relationship. In these extremely difficult and
complex cases, the court is trying to grapple with the issue of which type
of loss or harm is less painful and less negative in its long-term effects
on the child. Data provided by the evaluator can help the court to deter-
mine if its definition of the threshold of harm for relocation is met re-
sulting in a decision to allow the relocation or if the threshold of
predicted harm is exceeded, resulting in a decision to deny the
relocation of the child.

OVERVIEW OF THE LEGAL CONTEXT

Relocation cases continue to present some of the most difficult
parenting disputes to custody evaluators and the courts because of the
potential for emotional hardship on the parents and developmental harm
to the child (Austin, 2000a; 2000b). In one appellate decision, the judge
wrote: “Many factors must be considered and weighed by the trial
judge, whose responsibility in this type of proceeding is generally diffi-
cult and quite frequently most delicate in nature” (Tanttila v. Tanttila,
1963). When there is a scenario of (a) two highly involved parents, (b)
one of those parents alleges no flexibility and “just has to move,” (c)
there is a young child, and (d) the other parent alleges that s/he cannot
also move, then the court faces the prospect of a “lose-lose-lose” out-
come, no matter what the chosen disposition. In such situations, the
court’s decision may not be geared so much to promote the best interests
of the child but to mitigate the degree of harm to the child associated
with the natural consequences of the decision. It may often be there is no
“good” or “right” decision; the trier of fact will be searching for the least
harmful and painful alternative that will allow the child to stay on a
normal developmental course.

Evaluators can be most helpful to the courts in producing data-based
predictions on the degree of harm associated with different alternative
parenting plans and can be helpful in recommending strategies for harm
reduction to be included in a parenting plan (Austin, 2000b).

Relocation Scenarios

There are four alternative outcomes effecting residential placement
when a parent wants to relocate with that child a considerable geograph-
ical distance away from the current home community. The first alterna-
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tive is when the child is allowed by the Court to move with the
relocating parent and the other parent does not relocate. A second alter-
native is when the court disallows the relocation request and the parent
aspiring to relocate does not move and stays in the home community,
thus preserving the status quo. A third alternative is when the court dis-
allows the relocation and the relocating parent moves without the child,
resulting in primary custody being transferred to the non-moving par-
ent. A final alternative is when the relocation is allowed and the other
parent follows the relocating parent and child to the new community.
Some states do not allow courts, in alternative two, to issue conditional
orders to preserve the status quo (CO, NC) while appellate courts in
other states endorse the practice (NY).

Alternative three, a parent relocating without the child, may seem
like it would rarely occur, but relocation of nonresidential parents is not
uncommon, a fact pointed to by advocates of legal presumptions for al-
lowing residential parents to relocate (Wallerstein & Tanke, 1996;
Bruch & Bowermaster, 1996; Bowermaster, 1992-93). Consider the
case of the “father who couldn’t sit still.” At the time of the marital sepa-
ration, father relocated from his five and seven year old children to a dif-
ferent part of Colorado about three hours away. Mother conscientiously
cooperated with the long drive for every other weekend parenting time,
even though temporary orders stipulated visitation would be at
“mother’s discretion.” Five months later, father relocated again, this
time to Texas. He informed the mother that “the law says I can have the
kids for the entire the summer.”

When a residential parent’s petition to relocate is denied by the court,
conventional wisdom is that the residential parent seldom moves with-
out the child. Research suggests that a residential parent who is denied a
request to relocate with the child and who decides to move without the
child is not as infrequent as previously believed. Braver, Cookston, and
Cohen, (2002) surveyed family law practitioners on their estimate of
how frequently their clients who wanted to relocate would do so even if
the court turned down the relocation request. In what may seem like a
counter-intuitive finding, the aggregate estimate was that relocation
without the child would occur 37% of the time. Relocation without the
child may be the result of the parent determined to pursue his or her own
highly valued interests (e.g., educational or vocational interests) or the
result of a lack of flexibility regarding the move (e.g., remarriage).

In a recent case we call, “the mother who wanted to stay home,” in a
surprise move at the time of the marital separation, the mother relocated
with the child to her own mother’s community two hours away. The fa-
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ther did not immediately oppose the relocation, but asked for primary
residential custody in the event the mother did not return to the commu-
nity. A custody evaluation recommended equal parenting time if the
mother returned to the original community and recommended primary
custody to the father if she did not return when the boy started preschool
in the following fall. A salient factor was the mother’s limited ability to
support the relationship between the child and father and to facilitate
tension-free access to child. The court agreed with the rationale that
there were not clear advantages to the child in the new community com-
pared to the home community and the child’s relationship with the fa-
ther would be harmed if relocation was permitted. The mother decided
not to return to the original community and the father became the
primary residential parent.

More typically, a non-residential parent will relocate without the
child. From the perspective of the child, relocation of either parent
may create risk. A recent study found negative long-term effects on
children of divorced parents with the relocation of either parent
(Braver, Ellman & Fabricius, 2002). A general explanation for this
finding is that like divorce, relocation produces at a temporary lower-
ing of resources available to the child from a variety of sources and re-
lationships, or diminishing of the “social capital” in the child’s
environment (McLanahan & Sandefur, 1994; Amato & Sobolewski,
2004; Austin, 2005).

Sometimes parents find themselves in “Catch-22” situations con-
cerning relocation. The relocating parent may have very compelling
reasons for the move. If the legal climate and the facts of the case do not
yield a strong argument for the child relocating with the parent, then the
parent may be forced to make choices between his or her own interests
and the best interests of the child that may include staying in the home
community with the child and foregoing the opportunities that
prompted the reasons for the move.

Recent case law has suggested relocation decisions should consider
and balance both the interests of the parents and the child (In re Mar-
riage of Ciesluk, 2005; In re Marriage of Spahmer and Gullette, 2005).
There has always been an implicit tension between parent and child in-
terests as well as competing parental interests in relocation cases and
law. Forensic lore dictates that relocations are always motivated by a
parent’s interests that are then cast in a favorable light for the child. Ire-
land v. Ireland (1998) indicates the children’s interests in a given case
“do not necessarily coincide with those of one or both parents” (p. 680).
In re Marriage of Ciesluk (2005) makes the dialectical tension among
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competing interests explicit in its constitutional law analysis, and fur-
ther, directs courts (and therefore evaluators) to directly consider paren-
tal interests and to what extent they are intertwined with the child’s.
These interests are represented in the “needs and desires” of the parents,
which presumably would be reflected (and measured) in the parent’s
stated reasons for wanting to relocate and for opposing the relocation.
Thus, evaluators operating in those states whose case law has
articulated this parental interest analysis should indeed attempt to
measure this global factor.

Evaluators should also be aware of their case law that direct trial
courts to consider indirect benefits to the child associated with reloca-
tion (Goldfarb v. Goldfarb, 2004; In re Marriage of Ciesluk, 2005).
Such benefits can be non-economic and ones that promote the relocat-
ing parent’s sense of well-being (Goldfarb v. Goldfarb, 2004). Some
states require benefits to the child as well to the as parent to be demon-
strated (Dupré v. Dupré, 2004) while other states have appellate deci-
sions that have indicated both a need to demonstrate relocation is in the
best interests of the child (Berrebbi v. Clarke, 2004) and in the best in-
terests of the child and the parent (Russenberger v. Russenberger,
1996). Evaluators should gather data, then, on all of the ostensible ad-
vantages and disadvantages and on the soundness of the reasons for the
relocation.

In another case, we call it the “mother who married the asthmatic
husband,” the parents had enjoyed equal parenting time with their thir-
teen year old girl. The child alternated every other week (7 days on/7
days off) between each parent’s home for the first two years and then al-
ternated every two weeks (14 days on/14 days off) between each par-
ent’s homes for the next two years. When the mother remarried, she
requested that she be allowed to relocate from rural Colorado to Boston.
She cited in her request to relocate that her new husband had a business
in Boston and he had a chronic respiratory illness. Relocation from
Boston to Colorado would create financial problems and would likely
exacerbate his breathing problems. Mother told the evaluator she would
not relocate without the child, saying that she would wait to relocate to
Boston until after the daughter graduated from high school. Although it
appeared that she was willing to place the needs of her child ahead of
her own needs, there were no data to suggest that the relocation would
benefit the child.

A recent appellate decision affirmed that clear benefits to the child
needed to be shown in order for relocation to be seriously considered. In
this case, no clear benefits to the child were identified. The evaluator
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recommended against relocation and recommended for extended sum-
mer parenting time so mother and daughter could go to Boston. The
mother promptly announced she was going to relocate without the
child. Such a move would likely produce substantial harm as the mother
and daughter were quite close. However, evaluation data supported the
hypothesis that the mother would likely not actively support the rela-
tionship between the daughter and the father if the child relocated with
mom. In the event of the mother’s relocation without the child, the
harm-mitigation intervention that was recommended included the child
spending eight weeks during the summer with the mother and for the
parents to alternate or split the child’s time during other school
vacations. The mother could return to Colorado for parenting time as
well.

Legal Anticipation of the Relocation Scenarios:
The Case of Tennessee

The State of Tennessee tried to anticipate the different relocation
contexts or scenarios (Tennessee Code Annotated, Domestic Relations,
2004). In determining the viability of a request to relocate out of state,
the Tennessee legislature recommended that courts look first at the ex-
isting parenting time arrangements. If an equal parenting time arrange-
ment existed, then no presumption in favor of the move would apply
and the legal standard used to examine the relocation request would be
the best interests of the child. Several best interests factors were to be
considered (See Table 1).

If no equal parenting time arrangement existed, then there is a pre-
sumption that the residential parent can relocate with the child. To chal-
lenge the relocation, the nonresidential parent would need to show the
presence of one or more statutorily defined factors that presented risk of
harm to the child. If one or more of the factors were found to exist, then
the legal standard shifts back to best interests of the child. If, after find-
ing one of the risk factors existed and if the court knew that the residen-
tial parent would relocate without the child, then this “fact” can be
considered and the proper legal standard would be the best interests of
the child.

Relocation Issue at the Time of Dissolution vs. Modification

Case law and the few state statutes that apply to child custody and re-
location are primarily designed to address the situation where one par-
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ent wants to move away with the child, the other parent wants to stay in
the original community, and a modification of an existing parenting
plan is required. In our experience, relocation requests arise as fre-
quently at the time of divorce or implementation of the original or per-
manent orders as they arise in post-judgment requests. When a request
to relocate is filed may affect which legal standard applies to the court’s
analysis of the relocation request. When a relocation request is made
during the initial divorce proceedings, the legal standard used to evalu-
ate the request is almost always going to be the best interests of the
child. Prior to the signing of the original divorce decree, both parents are
considered joint custodians of the child even though a primary custo-
dian may have been designated in temporary orders after the marital
separation. Typically, temporary orders are not supposed to prejudice
the crafting of the permanent orders or be prejudicial, res judicata,
against parenting time rights or the eventual final determination of the
parenting plan (In re Marriage of Lawson, 1980).
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TABLE 1

Tennessee’s Relocation Statute, T.C.U. § 36-6-108(c)(1-11)
Factors to Consider in Relocation

1. Extent to which visitation have been allowed and exercised;

2. Whether the primary residential parent, once out of the jurisdiction, is likely to comply
with any new visitation arrangement;

3. The love, affection and emotional ties existing between the parents and child;

4. The disposition of the parents to provide the child with food, clothing, medical care,
education, and other necessary care and the degree to which a parent has been the
primary caregiver;

5. The importance of continuity in the child’s life and the length of time the child has lived
in a stable, satisfactory environment;

6. The stability of the family unit of the parents;

7. The mental and physical health of the parents;

8. The home, school, and community record of the child;

9. The reasonable preference of the child if twelve (12) years of age or older;

10. Evidence of physical or emotional abuse to the child, to the other parent or to any
other person; and

11. The character and behavior of any other person who resides in or frequents the home
of a parent and such person’s interactions with the child.



When a request to relocate is brought before the court after the imple-
mentation of the permanent order, then a presumption for relocation
may apply (California; New Jersey; Wyoming; In re Marriage of Bur-
gess, 1996; Baures v. Lewis, 2001; Watt v. Watt, 1999) or against relo-
cation (Arizona Revised Statutes, Marital and Domestic Relations,
2004, LaChappelle v. Mitten, 2000); or one may need to show a sub-
stantial change in circumstances due to relocation (North Carolina;
Ramirez-Barker v. Barker, 1992); or one may need to show harm to the
child to make a substantial modification (UMDA standard). Colorado
seems to have a unique statute in the treatment of relocation as one
form of substantial modification of a parenting plan because reloca-
tion is carve out as an exception to the standard of needing to show
physical endangerment or emotional impairment (Colorado Revised
Statutes, Dissolution of Marriage–Parental Responsibilities, 2001),
while Tennessee has an elaborate statutory scheme for designating re-
location as a unique circumstance in child custody issues (Tennessee
Code Annotated, Domestic Relations 2004). In these statutory
schemes, when a modification will result in a substantial change in
parenting time, then the movant parent must show harm to the child,
e.g., physical endangerment or risk of emotional impairment, but if the
issues concern relocation, then it is a best interests of the child stan-
dard.

The Supreme Court of Colorado fashioned novel relocation law on
the issue of the timing when relocation becomes a legal issue. In re Mar-
riage of Spahmer and Gullette (2005) announced when relocation oc-
curs at the time of dissolution, then court must assume the parents will
be living in the location they intend to and statutory factors for reloca-
tion in the context of modification should not be considered (e.g., rea-
sons for the move, extended family, advantages/disadvantages, etc.).
Further, the court may not issue conditional orders (i.e., the relocating
parent could continue as the custodial parent if s/he did not relocate). To
do so would unconstitutionally impede the relocating parent’s right to
travel. Thus, at the time of dissolution, when relocation is on the table,
the court must award primary custody to one parent or the other, as if re-
location has already occurred. The evaluator, however, has to gather
data on the likely effects on the child associated with adjustment to both
parents’ residences, just as in any custody evaluation, but in this case the
effects of relocation need to be estimated.
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Relocation Created by a Modification of Primary Custody

An atypical relocation scenario may occur after an institution of a
permanent custody order and after one parent moves to another state
and the relocated, nonresidential parent seeks a change in the primary
custody. In this scenario, a permanent custody order may have been de-
signed to incorporate interstate parenting time arrangements in which
the child visits with the nonresidential parent after his/her relocation to
another state or after the residential parent and child relocates away
from the home community and away from nonresidential parent. After
some period of time, the nonresidential parent files a motion to modify
the original permanent order, asking for a change in custody which
would result in the child relocating away from the residential parent to
begin living with the other parent.

In a recent case that we will call “the mother who drank too much,”
the mother of a ten-year-old boy had been the residential parent since
the child was two and a half years old. With the child in the car, the
mother was arrested for a DUI traffic offense. Her blood alcohol content
was very high (BAC = .28). When she arrived at the local jail to serve
her 10-day jail sentence, her BAC was again over the legal limit (BAC =
.22). Based upon concerns about the mother’s alcohol use, the father
filed for a change in custody. The father had relocated from Colorado to
Florida when the child was a toddler. His parenting time for eight years
had consisted of two long weekends in the son’s home community in
Colorado and for the past four summers the boy had visited the father in
Florida for a week. The father regularly called the boy to talk about
daily activities, but the amount of involvement in the boy’s life over the
years had been quite limited. At the same time that the father motioned
the court for a relocation and change in custody, the boy who continued
to live with his mother, displayed a healthy and positive developmental
growth.

Relocation cases often present the evaluator and the court with situa-
tions in which the primary focus is to mitigate harm or to choose which
type of harm will be less difficult for the child to handle, e.g., a dimin-
ished relationship with the nonresidential parent and loss of resources
found in the home community versus a potential diminution of the rela-
tionship with the residential and relocating parent. In a Colorado case
(In re the Marriage of Steving, 1999) in which the mother had relocated
to New York, the court found the mother had been alienating the child
from the other parent, but the degree of harm estimated to be associated
with a change in custody and with a disruption of the child’s attachment
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to the mother outweighed the harm caused by the alienation processes.
In this case, the court was attempting to balance two types of harms:
harm from relocation resulting in disrupted attachments to the mother
and harm from the mother’s alleged alienating the child against the
father.

In the case of “the mother who drank too much,” in which it was con-
cluded that she had an alcohol dependence disorder, the court was faced
with the risk of harm to the child associated with the mother’s alcohol
consumption versus a known high probability of harm associated with a
change in primary custody to a father who had been minimally involved
in the life of his child. The evaluator recommended the court consider
not ordering the modification. Instead, the evaluator recommended that
the child remain with the mother who would be ordered to attend an al-
cohol treatment program, including monitored Antabuse therapy. These
steps reduced the risk of harm to the child resulting from the mother’s
alcohol disorder. The court disagreed and sent the child to Florida to
live with the father demonstrating the point that only the trier of fact can
determine the threshold of harm needed either for relocation and/or
modification and a change in primary custody. The boy would need to
adjust to a change in the primary residence and a new community.

Legal Standards for Relocation Law

There is wide diversity in states’ legal standards for relocation. In the
1990’s, state case law decisions began to assert legal standards based
upon the best interests of the child with stipulations that certain factors
should be considered, such as practical advantages to the child, educa-
tional opportunities, and presence of extended family (Gruber v.
Gruber, 1990; Tropea v. Tropea, 1996). These case law decisions rep-
resented a movement away from standards that codified an explicit pre-
sumption against a custodial parent moving away from the other parent
with the child (New Jersey Statutes Annotated, Marriages and Married
Persons, 2004; see, Terry et al., 2000), while allowing for the presump-
tion against a custodial parent moving with the child to be overcome
without too much difficulty (D’Onofrio v. D’Onofrio, 1976). The fac-
tors drawn from case law were meant to indirectly beneficial to the child
through direct benefits to the custodial parent.

In the mid-1990’s, a trend emerged to assert a legal presumption that
a residential parent could relocate with the child unless the other parent
could show detriment to the child associated with the move. This trend
began with the influential case of In re Marriage of Burgess (1996) in
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California and several states (CO; WA; NJ) followed suit (In re Mar-
riage of Francis, 1998; In re Marriage of Littlefield, 1997; Baures v.
Lewis, 2001). The decisions about relocation represented in these cases
generally required a showing of clear detriment to the child to overcome
the presumption in favor of moving away (In re Marriage of Burgess,
1996) and sometimes after the relocating parent demonstrating a prima
facie case that the move was sensible (In re Marriage of Francis, 1996).

A few states passed statutes specifically to deal with the issue of relo-
cation and in one instance, in 2001, to change the legal standard from a
presumption if favor of relocation to a best interests of the child stan-
dard with consideration of certain factors [Colorado Revised Statutes,
Dissolution of Marriage–Parental Responsibilities, 2004; see also,
Tennessee Code Annotated, 2004]. At least two states continue to have
presumptions against relocation (Arizona Revised Statutes, 2004;
LaChappelle v. Mitten, 2000). It was deemed a “compelling state inter-
est” in Minnesota. Thus, the state legal standards can be grouped into
four groups: (1) Best Interests of the Child; (2) Best Interests of the
Child with specific factors to consider (among all relevant ones);
(3) Presumption in favor of Relocation by a residential parent; and
(4) Presumption against relocation of the child with the residential par-
ent. There still exists a wide disparity in the standards used to judge the
appropriateness of a request to relocate. Several states’ relocation law
appear to be in a continuing state of flux, often resulting in debate over
the proper legal standard to use in relocation analyses. Some of these
debates over the proper legal standard to use in relocation analyses have
become highly politicized and polarized (e.g., California; see In re Mar-
riage of LaMusga, 2004 and accompanying amicae briefs filed by men-
tal health practitioners and social science researchers. Also, Colorado
where the Supreme Court recently issued two decisions that greatly al-
tered how relocation can be approached after the legislature nullified
the court’s early precedent). Two states recently asserted best interests
standards after reviewing the existing case law and legal standards
across the country (PA and RI; see, Goldfarb v. Goldfarb, 2004; Dupré
v. Dupré, 2004). Several states have put forth constitutional law analy-
ses that contrast a parent’s right to travel against a parent’s right to have
access to his or her child to “care and control.” The results of these con-
stitutional law analyses have been equally disparate with Wyoming
having a presumption to relocate, Minnesota a presumption against re-
location, and Colorado and New Mexico courts stating the two parent
rights needed to balanced and juxtaposed with the needs of the child.
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THE PROCESS OF PREDICTION
IN CHILD CUSTODY EVALUATIONS

Future Orientation of Custody Cases

In forensic psychology, evaluators are routinely called on to make
predictions for the court: Will a criminal offender reoffend in the fu-
ture? Will an involuntarily committed psychiatric patient commit a vi-
olent act if released from the hospital? Will parents cause harm to their
child if returned to their care, in a dependency and neglect proceeding?
Will an elderly, demented person watch out for her best interests if a
guardian is not appointed? Will a student act in a violent manner if al-
lowed to return to school, in a school violence risk and threat assess-
ment case?

The family law context also requires the evaluator and the court to
make behavioral forecasts about children, in terms of what parenting ar-
rangements will be in the best interests of the child. The fundamental
task of the decision maker and of the custody evaluator is to predict how
a child will respond and adapt to alternative environmental circum-
stances associated with differential custodial and access arrangements.
In relocation cases, the challenges of predicting how well a child will
adapt to the new situation generally will be more difficult because of the
obstacles created by geographic separation to maintaining the level of
involvement by the other parent in the child’s life. The differential pre-
dictions will be even more varied due to increased alternatives to con-
sider compared to a “local” parenting plan with the parents both living
in the same area.

Elsewhere, Austin (2000b) has discussed how part of the role of the
custody evaluator is to make predictions in the form of recommenda-
tions about the long-term developmental outcomes for the child. The
evaluator offers alternative residential placement suggestions and
makes behavioral predictions and forecasts about how well the child
will develop and will adjust to each of these placement suggestions.

Social Policy Considerations

The legal standard for custody determination is understandably
placed in the positive language of best interests because of social policy
concerns for the long-term welfare of the child. It may be that the
court’s custody decision making more frequently turns on factors re-
lated to its perception of the potential harm to the child. A working stra-
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tegic hypothesis among legal practitioners seems to be that “detriment,”
rather than best interests, is what persuades decision makers when it
steps into its parens patriae role, and directs its foremost concern
toward protecting the child from harm.

The task to designate a residential parent when one parent seeks to re-
locate and the other parent seeks to remain in the original community
becomes exceptionally difficult when there are two highly involved and
competent parents. No matter what choice is made by the court, the
child loses some of the developmental advantages that existed when s/
he lived in an environment in which both parents remained active and
involved in the child’s daily life. When issues of harm are demonstrated
to be associated with one parent, e.g., substance abuse, then the resolu-
tion of the uncertainty associated with the decision may be less difficult.
A similar degree of uncertainty exists when issues of harm are present
with both parents.

Best Interests or Harm?

It is proposed that the legal concepts of “best interests” and “least det-
rimental alternative” are complementary with respect to child custody
determinations and child residential placement. Transferring these con-
cepts to the task of behavioral forecasting means both positive and neg-
ative developmental outcomes will be considered and weighted in the
legal calculus of custody determinations. The child’s predicted devel-
opmental outcomes (or adjustment following relocation) become the
dependent variables in the evaluator’s task of behavioral forecasting.

The relationship between the legal concepts of best interests and least
detriment recently has been integrated in legal analysis in Colorado.
The appellate court [In re the Marriage of Martin (2002)] made a ruling
that the concept of Least Detrimental Alternative was subsumed under
the Best Interests of the Child, as a legal concept because of the linkage
provided by the psycho-legal concept of Psychological Parent (as de-
scribed by Goldstein, Freud and Solnit, 1973). Within this legal context,
the behavioral forecasting associated with divorce and custody can be
viewed as a prediction of harm to the child.

Historically, the concept of “least detrimental alternative” is associ-
ated with the pioneering and controversial work of Goldstein et al.
(1973) on residential placement in adoption and divorce.Goldstein et al.
proposed that divorce and custody effects are inherently harmful to the
child and that placement decisions are most accurately conceptualized
as finding arrangements that result in the least detriment to the child. In
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the context of a custody evaluation, it is proposed that least detriment is
the conceptual obverse or mirror image of best interests and that exami-
nation of the least detriment to the child may be the more salient area for
the decision maker to examine. Best Interests of the Child and Least
Detriment both are a function of the net predicted developmental out-
comes associated with the short and long-term effects of divorce on the
child or the short and long term effects of changes in parenting plans
resulting from situations such as relocation.

The literature examining the effects of divorce on children’s adjust-
ment has uncovered negative outcomes associated with divorce
(Wallerstein & Kelly, 1980; Hetherington & Kelly, 2002; Hetherington,
1999) though the negative effects generally are mild and the base rates
are low (Emery, 1998). These data suggest that divorce is a negative life
transition event that places children at risk for adjustment problems and
developmental harm (Kelly & Emery, 2003). The experience of reloca-
tion stands as another negative life transition event that can be experi-
enced by children as even more stressful than the divorce itself
(Wallerstein & Tanke, 1996). A hypothesis follows: when divorce and
relocation are co-occurring events for the child, the risk of harm is
greater (Austin, 2005).

Relocation law presents a conspicuous example of how custody deci-
sion makers sometimes need to directly address the degree of predicted
harm associated with a change in the child’s environmental circum-
stances. In the controlling case in the State of North Carolina
[Ramirez-Barker v. Ramirez (1992)], the court recognized that a certain
amount of harm is expected when a parent relocates with a child after di-
vorce. In determining whether to allow a parent to move with a child,
the court needs to know how the harm to the child resulting from the re-
location would be counter-balanced by advantages resulting from the
relocation.

There appears to be a national trend by state high court decisions
characterized by their use of the language of “harm” that focuses atten-
tion on the potential detriment caused by a relocation of a child away
from one of his/her parents. Landmark cases such as Burgess, Baures v.
Lewis, and Francis provide harm analyses. It is our position that these
decisions reflect a misunderstanding of the logic and the science associ-
ated with a detriment standard. That is, the Burgess and Francis courts
appear to assume relocation with a residential parent will be in the
child’s best interests and that the nonresidential parent must show there
is sufficient harm associated with relocation to deny the child from
moving.
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The available data addressing relocation in general suggests there is a
base rate of predictable harm to the child who relocates with his intact
family. When the relocation occurs after divorce and involves only one
parent, the available research from different studies using distinct meth-
odologies suggests that the child in a family of divorce is at greater risk
for harm because of the reduced resources available to the child once s/
he moves away from one of his/her parents and associated social and
emotional supports (McLanahan & Sandefur, 1994). That is, the re-
search on relocation shows there is a risk of significant harm associated
with relocation for children of divorce (McLanahan & Sandefur, 1994;
Tucker, Marx & Long, 1998; Hetherington & Kelly, 2002; Braver et al.,
2002).

Courts have approached relocation with the assumption that normal
best interests factors, found in statute and case law, apply to relocation.
These factors can viewed as independent variables in predicting the
child’s adjustment to the changed circumstances that follow from relo-
cation. There is considerable controversy on the importance of one vari-
able–the nonresidential parent-child relationship. Specifically, this
controversy has revealed itself in the high profile California relocation
cases, (In re Marriage of Burgess, 1996; In re Marriage of LaMusga,
2004; see, for elaboration Warshak et al., 2003; Wallerstein et al., 2003;
Shear et al., 2003) where the surface issue ostensibly is the relative im-
portance of preserving consistent parent-child physical contact with the
residential parent.

Continuity in maintaining child-parent relationships has long been
held out as the primary protective factor in the child’s adjustment to di-
vorce (Kelly, 1994; Hetherington, Bridges & Insabella, 1998; Kelly &
Emery, 2003). The debate within the context of relocation has centered
on whether this protective function primarily emanates from emotional
security in a high quality relationship with one custodial parent or with
high quality relationships with both parents. Perhaps not surprisingly,
the group of mental health and legal professionals who has supported a
presumption in favor of a residential parent relocating has largely re-
ported research based on older data sets describing more sex role spe-
cific parenting roles. In this research, the division of parenting
responsibilities in the study samples often reflected family roles at the
time in which fathers played a secondary parenting role. A bias in the
data gather was that these studies almost always used the self report of
mothers addressing both their level of parental involvement and the
level of parental involvement of the fathers (Wallerstein et al., 2003;
Wallerstein & Tanke, 1996).
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The group of mental health professionals and social science research-
ers supporting a best interests standard and who also oppose legal pre-
sumptions as an approach to relocation (Warshak et al., 2003) have
based their advocacy on more current research. Quality longitudinal
studies, such as Hetherington’s forty year representative sample study
of families (Hetherington & Kelly, 2002) and Amato’s large sample
representative survey studies (Amato & Sobolewski, 2001) support the
generalization that children’s overall, long-term adjustment to divorce
is greater when there is the opportunity for meaningful relationships
with both parents. Even Wallerstein’s small, selective clinical sample of
divorced families supports this conclusion (Wallerstein & Kelly, 1980).
Stahl (2004) observes how this tenacious debate represents a healthy
development for the field of child custody evaluation and how it “re-
flects an effort to have new research and shifting understanding inform
major Court decisions” (p. 15).

The controversy over children’s adjustment to divorce is about the
potency of independent variables in predicting child outcomes follow-
ing divorce and is only indirectly about relocation, itself, as findings
from the divorce effects literature are being extrapolated to the psy-
cho-legal context of relocation (Wallerstein & Tanke, 1996; Warshak,
2000). Even if one accepts the logic of empirical extrapolation to a sub-
set of divorced children (e.g., relocating divorced children), there is the
troublesome problem of applying conclusions based on averages drawn
from aggregate data to the individual case of the relocating parent and
child. Proponents of legal presumptions for relocation often rely on
these group averages that are drawn from a broad array of studies
(Wallerstein et al., 2003). However, these studies generally produce in-
consistent findings likely due to the variability in samples, differences
in methodologies and in historical context from which the data were
gathered. In their summary of current literature, Kelly and Emery
(2003) opine that disruption to the child’s relationship with either parent
places the child at risk for adjustment difficulties. They suggest that
quality relationships with both parents act as the most powerful
protective factors for the child.

While there is merit in relying on aggregate research findings to
guide social policy, the United States Supreme Court has cautioned
about over-reliance on such data in other forensic contexts. The deter-
mination of the right of a mentally ill individual to make treatment deci-
sions requires information from individual, case specific evaluations
and not information from group research (Youngberg v. Romeo, 1982).
Legal commentators have noted the challenge for judges in family law
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cases is to be sensitive to “the uniqueness of each case and the harm that
can result for children from uninformed rulings” (Kleinman, 2004, p.
3).

Case law that has established a rule for using a legal presumption to
facilitate relocation (In re Marriage of Burgess, 1996; In re Marriage of
Francis, 1996) also has emphasized the determination of custody is-
sues requiring an “individualistic determination” for each case. This
point is emphasized by Hetherington (Hetherington & Kelly, 2002)
who indicated her large data set on families of divorce is most infor-
mative when the variability among the variables, or the
“within-group” variance, rather than the group averages is examined.
With this caveat in mind in trying to grapple with the relocation contro-
versy that exists at the social policy level, it is the evaluator’s challenge
to sort out the data for the individual family and to make predictions for
the court on the least harm or best psychological interests of the chil-
dren, while showing awareness of the relevant research.

Risk x Stakes Model

The court’s focus on determining potential harm to the child is a form
of risk prediction that we refer to as “risk decision making.” In the child
custody context, the risk decision maker is in the position of predicting
outcomes for the child, ranging from predicting outcomes for short term
adjustment to predicting outcomes for longer-term development. In-
stead of using intuitive judgment and common sense alone, the trier of
fact has available information presented through live court testimony
and/or presented through a written forensic mental health evaluation
that summarizes the anticipated effects of different risk factors that the
child may face if placed in different custody and access arrangements.

The first step for the risk decision maker is to scrutinize the child’s al-
ternative residential and parental access options to reduce the risk of
harm. The next step is for the risk decision maker to assess the likeli-
hood of how different residential arrangements will help the child reach
his/her maximum developmental potential. The step for the risk deci-
sion maker is a prediction, or what Simon (1957) calls the “rational
choice in the face of uncertainty” (p. 203).

Austin previously presented an analysis of harm prediction in the
relocation context (2000a; 2000b), based upon factors found in the
violence risk assessment literature (Webster et al., 1994; Grisso &
Appelbaum, 1992). According to this Austin, the decision maker is in
the best position to make rational decisions and to reduce uncertainty
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for the child when s/he is informed about the probability (i.e., risk) and
the likely consequences (i.e., stakes) for the child that are associated
with each of the alternative residential arrangements.

The four relocation scenarios discussed above can be assigned a Risk
x Stakes behavioral prediction matrix by the evaluator and each risk
scenario can be translated into a separate legal calculus by the court. In
non-relocation cases when at the time of the original orders there are
two involved and competent parents, the court is faced with low
risk-low stakes decision making alternatives. In relocation cases in
which both parents were active and involved prior to the divorce, the
court is often faced with high risk-high harm alternatives. Whether the
relocating parent is going to move with or without the child, the child is
at risk because of the reduction in resources available to the child as a
result of his or her movement away from one previously active and
involved parent.

Fitting the Evaluator’s Predictions to the Legal Standard

The evaluator’s predictions need to be developed to address the rele-
vant state legal standard for relocation. The specific prongs included in
each state’s legal standards for relocation become the psycho-legal con-
ceptual umbrella that guides the evaluation. In a state with specifically
defined factors drawn from statute or from case law that are used by
judges to guide their decision making, the evaluator needs to reliably as-
sess the psychological aspects of each relocation prong and to deter-
mine its predictive value. Many legal standards include a best interests
rule with discretion to the court to consider all relevant factors. Drawing
on research and clinical experience, the evaluator needs to investigate
other important factors endemic to the case. In states with case law/stat-
utory factors to consider (i.e, extended family), the evaluator needs to
gather data on each factor that is a potential independent variable.

In states with a presumption in favor of relocation, the court needs to
find substantial harm or detriment to deny a request for a parent to relo-
cation. For the evaluator to recommend against relocation, there would
need to be data from which the evaluator predicts with confidence that
the child’s adjustment to the relocation would be substantially negative.

The concept of “threshold of harm” and the determination of what
defines a “threshold of harm” is a legal concept that is within the prov-
ince of the court (Austin, 2000b). The evaluator can, however, fully in-
form the court about the nature and quality of risks to the child and may
help the court to understand factors that contribute to developing reli-
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able decision making criteria. When providing oral testimony or a writ-
ten report, evaluators are encouraged to use the language of probability
of risk and the language of severity of likely outcomes for the child. In a
best interests standard state, the evaluator needs to make predictions
based on the relevant factors and on the practical matters important to
implementing a new parenting plan, or other alternative decisions.

Relocation Risk Assessment

Austin has previously presented a forensic psychology model for
conducting a child custody evaluation for the relocation case (2000a).
This relocation risk assessment model described a research-based and
hierarchical model to help the evaluator assemble factors relevant to
predicting the degree of risk for potential harm to the child associated
with relocation, or the other alternative decisions. These factors in-
cluded age of the child, geographical distance, degree of involvement
by the non-relocating parent, degree of interparental conflict including
history of domestic violence, individual resources of the child, degree
of psychological stability of the relocating parent, and ability of the re-
locating parent to support the relationship between the child and the
other parent. At the time the risk assessment model was first published,
there was very little direct research on the effects of relocation on chil-
dren of divorce. The divorce effects literature was reviewed and major
findings extrapolated to the potential effects of relocation (Emery,
1998; Hetherington et al., 1998). The risk assessment model was also
designed as a heuristic to help decision makers process information on
what factors might be associated with positive or negative outcomes for
the child in the four placement options discussed above. The risk
assessment model also identified protective factors that held potential to
moderate potential negative effects due to relocation (see Table 2).

In offering predictions to the court, the evaluator needs to be mindful
of the possibility of making prediction errors. One must consider the
possibility of over-prediction of harm due to the decisional alternatives
(i.e., false positive) or under-prediction of harm (i.e., false negative). In
the case of “the mother who drank too much” discussed above, the court
did not follow the evaluator’s recommendations, presumably thinking
he had made a false negative prediction. The court appeared to reason
that the mother’s alcohol treatment plan was insufficient to safeguard
the safety of the child. Or, the judge may have reasoned, even if intu-
itively, that while the risk/probability of relapse was as a low as it could
be for the alcohol disorder, the stakes were too high. So, in a low risk,
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high stakes scenario, the court ordered a modification of primary cus-
tody that produced a relocation of the child. For a sophisticated treat-
ment of the issue of prediction errors in a forensic mental health context,
see Horner and Guyer (1991).

THE INVESTIGATIVE COMPONENG
IN RELOCATION PARENTING EVALUATIONS:

PROVIDING DESCRIPTIVE DATA ON FACTORS, REASONS,
AND LOGISTICS

Many contemporary relocation cases and statutes have identified
specific factors to be considered in relocation disputes. Part of the con-
ceptual umbrella for the evaluator is to examine these and other specific
factors and issues that relate to the relative advantages and disadvan-
tages associated with relocation. These cases require, then, a psycholog-
ical cost/benefit analysis as well as risk assessment.

Relocation cases are always “fact driven,” a point made in numerous
appellate cases (In re Marriage of Ciesluk, 2005) To uncover the
needed data on risk, consequence, and relative advantages, the evalua-
tor often must dig deeply into the unique contextual features of the
post-divorce family. The evaluator often needs to do research on key is-
sues (i.e., the quality of the child’s new educational program) or go well
beyond the surface data on others (i.e., the psychological stability of the
relocating parent’s new spouse). Data needs to be gathered on the prac-
tical, economic realities (transportation costs; can the family afford to
pay for air travel?). Factual information on the relocating parent’s rea-
sons for moving need to be checked (i.e., is the parent really going to
graduate school? Really have the job offer?).

The importance of the investigative component in all custody evalua-
tions has been described (Austin & Kirkpatrick, 2004), but it seems
even more important in relocation cases where key pieces of informa-
tion may make or break the parent’s explanation for why the relocation
should be permitted, or to show if the relocating parent has met the
“threshold for relocation” (Baures v. Lewis, 2001). In implementing the
investigative and practical component, the evaluator also must mindful
of the state legal standard and precedents. For example, in some states
data needs to be gathered to show specific benefits to the child associ-
ated with the relocation, but not in other states. The types of data
gathered through investigation are described in Table 3.
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Most custody evaluators gather descriptive data on issues that lie out-
side of research-based factors and perhaps involve data gathering of the
type for which the evaluator has no special training or particular exper-
tise to analyze. The data, however, are easily gathered and important for
fully informing the court and to help fill in the mortar that cements the
issues of the evaluation together. Examples would be gross income
from tax returns, availability of daycare in the new community, cost of
living, crime index in the communities, etc. In a relocation case, the
evaluator may need to examine tax returns to see if the family can finan-
cially handle the logistics of the parenting time schedule. S/he may need
to examine college transcripts to see if the relocating parent really is a
viable candidate for the graduate school.

In relocation cases, it is important to verify or disconfirm the validity
of oral reports or stated reasons for the move provided by a primary
party to the litigation. Heilbrun, Warren and Picarello (2003) and Aus-
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TABLE 2

Austin’s (2000a) Relocation Risk Factors

1. age of the child;
2. geographical distance of the proposed move;
3. degree of involvement by the non-relocating parent;
4. degree of interparental conflict including history of domestic violence;
5. individual psychological resources of the child/individual temperament
6. degree of psychological stability of the relocating parent/coping skills/life

management skills
7. ability of the relocating parent to support the relationship between the child and the

other parent.

TABLE 3

Example of Investigative Factors to Assess in Relocation

8. the quality of the child’s new educational program;
9. the psychological stability of the relocating parent’s new spouse;
10. resources available to the family likely to assist in paying for air travel;
11. checking the parent’s reasons for moving;
12. the reasons the non-relocating parent is opposing the move;
13. tax returns;
14. college transcripts;
15. employment history;



tin and Kirkpatrick (2004) suggest the evaluator should take note of the
analogy to investigative journalism and try to find at least two corrobo-
rating sources for oral information or one definitive objective piece of
information (i.e., a document or public record) to verify or disconfirm a
verbal report by a primary party. Reliance on collateral sources to ob-
tain convergent validation of hypotheses may be even more important
in relocation cases because of the critical nature of essential facts on the
relocation issues.

The Nurse Who Wasn’t

In a recent case, the mother wanted to relocate with the seven year old
daughter three hours away from the father so she could attend nursing
school. She indicated she had an L.P.N degree and a state license and
that she wanted to advance her career by obtaining a four year nursing
degree. Her two sons, each from a previous marriage, lived in the new
community. The court awarded the mother temporary primary custody
of the daughter and awarded the father substantial parenting time with
the daughter. A call to her former employer who worked at an assisted
living center uncovered that mom was not a nurse; research on the state
data base confirmed she was not a licensed nurse. A review of a past
custody evaluation on a different child from this mother showed an his-
torical pattern of the mother frequently lying, committing antisocial
acts, and having several involvements with local law enforcement. As a
result of these investigative steps yielding information about the
mother’s trustworthiness, the evaluator recommended that the court
deny the mother’s request to relocate. The court accepted the evalua-
tor’s recommendations and awarded primary custody of the daughter to
the father.

The importance of verifying reasons and practical benefits for a
move lie at the heart of relocation cases. State high court decisions have
encouraged analyses of the reasons for the move. Analyses of reasons
for the move allow the court to determine if the relocation is sensible
and if there are advantages to the child. It is common forensic lore that
the putative reasons for a move often do not materialize. That is, the ini-
tial reason to relocate may be motivated by an engagement to a new ro-
mantic partner that eventually falls apart; the job opportunity of a
lifetime that motivated the decision to relocate falls through; the educa-
tional program that would have provided a long sought after degree
does not admit the parent to the desired graduate program.
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The Mother Who Wanted to Be a Nurse

In this case, the court designated the mother as primary custodial par-
ent and awarded the father every other weekend parenting time. At the
time of the parenting plan, the father had relocated from a rural area in
Colorado to Denver to receive training to become an automobile me-
chanic. He exercised his parenting plan regularly, driving four hours
one-way. The court’s parenting plan anticipated that the father would
return to the home community after 18 months and his parenting time
would be increased. Upon his return to the home community, the
parenting plan was extended to a long, every other weekend schedule
that included one weekday evening per week. This parenting schedule
continued for a couple of years. The mother then wanted to relocate to
Denver where her parents had moved. She also wanted to attend nursing
school. She had been working as a certified nursing aide for several
years and had been attending community college. She indicated she had
a 3.8 GPA and that she had dropped out of a couple of math classes. De-
spite several requests for production of her college records, the mother
never produced a college transcript. Further investigation revealed that
she had not applied to a nursing program in the new community. Addi-
tionally, it was uncovered that there was a new R.N nursing program in
the home community. Based upon these facts, the evaluator did not rec-
ommend relocation. Mother subsequently obtained her old job at the lo-
cal hospital and found that the hospital had a plan to pay for the nursing
school tuition in exchange for a commitment of working at the hospital
as a nurse for several years after they became licensed nurses.

The Mother Who Did Become a Nurse

In an evaluation, at the time of original orders, the mother wanted to
relocate from Colorado to Kentucky with her three sons, ages 9 and
identical 7 year-old twins. One of her stated reasons was to go to nursing
school (she had B.S. degree in biology) so she could provide a better
economic situation for the children. Temporary orders set up an equal
parenting time arrangement. Investigation revealed she had not applied
to any nursing program. The father did not oppose the mother relocating
so she could pursue her career, but he wanted her first to consider op-
tions that were geographically closer. Relocation was not recommended
and the case settled. The mother subsequently moved to Fort Collins,
went to the university and became a nurse. As a result of the mother’s
in-state school attendance, the parents worked out a more workable
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parenting plan allowing more equal access of the children to both par-
ents who could remain consistently involved with the children. If the
mother had demonstrated in the evaluation that she had been accepted to
the Colorado State University nursing program, then the relocation
would have been recommended. The relocation recommendation would
have been based upon specific information that reflected cogent reasons
for the mother’s move with implications for expanded economic
benefits to the children.

In two of these case examples, the relocation issue surfaced at the
time of the construction of the original parenting plan; the other was
modification case. The evaluations addressed relocation and the overall
needs of the children in a parenting plan looking at both risk factors and
practical advantages/disadvantages.

Discriminating Use of Collateral Sources

In all custody evaluations, it is important to make use of information
obtained from third party sources to assess the credibility of verbal re-
ports by the parties and to collect key data on salient factors (American
Psychological Association, 1994; Association of Family and Concilia-
tion Courts, 1995; 2006; Austin, 2002; Austin & Kirkpatrick, 2004;
Heilbrun et al., 2003; Kirkland, 2002;). Data from third party interviews
and collateral record review can be key in a relocation case.

In the case of the “mother who became a nurse,” it was asserted by
mom that dad had not been very involved with childrearing and, be-
cause of his minimal involvement in childcare, she should be allowed to
move. The mother described the father as a peripheral figure in the pro-
cess of parenting. She was prepared for a parenting time schedule to in-
clude most of the summer for dad in this interstate situation. In the past,
the parents had been the managers of a large ranch in rural Colorado.
Both parents agreed their former employers would be neutral third par-
ties who had known and observed the family for many years. The em-
ployer reported how involved the dad had been–“the boys were always
with him; he was very involved.”

The value of information obtained from neutral third parties cannot
be underestimated as a means to confirm or disconfirm rival alternative
hypotheses. In this case, information about the degree of parental in-
volvement was crucial in assessing the potential risk to the children as-
sociated with an interstate relocation.

In another case that we called the “military bride,” the mother remar-
ried a man in the military who was in the military and he received a
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four-year duty assignment in Georgia. She wanted to relocate with the
seven year-old daughter. The father, who was living in eastern Wyo-
ming, opposed the mother’s relocation because the child now would be
much farther away from him. When the child was less than two years
old, the biological father relocated from Colorado to eastern Wyoming.
There was little contact with the child from the age 6 months to 3 years
old. Once the father remarried, he decided to become more involved
with the child. A parenting plan was set up that called for two weekends
per month in which the mother drove four hours one-way to meet father
for exchanges. When the child entered kindergarten, the parenting plan
called for 8 weeks of summer parenting time with dad. During the sec-
ond year of extended summer parenting time, the court directed the
child to spend 10 weeks with her father. The father insisted that he had
been a highly involved father, with frequent calls to the school. Beyond
the minimum parenting time consisting of summer and holiday visits,
the father and step-mom insisted that they saw the child 3 or 4 extra days
per month. They also said that they frequently called the child and spoke
with her on the phone.

The mother had cogent reasons for the move. There were no signs of
vindictive motives. She had been a responsible “gatekeeper” for the
child’s access to the father over the years. Data showed she had a facili-
tated both physical and informational access.

Interviews with teachers and other third parties showed the father had
never called the teachers, had never attended a parent-teacher confer-
ence, and had been to the child’s home community only once in five
years. The investigative “red flag” was the father’s misrepresentation of
his extra contact with the child. Although he maintained that he spent an
extra three or four days each month while the child, no data supported
the father’s contention that the child spent additional time with the
father.

A suitable, alternative parenting time plan was developed that pro-
vided the father with almost the same amount of parenting time as had
been in place prior to the mother’s move to Georgia. The irony of this
case lay in the father’s opposition to the mother’s relocation six years
earlier, when the father had relocated away from the child.

Going Beyond the Information Given In a Second Evaluation.

Sometimes highly salient pieces of information carry much weight
with the court. This may occur when there are missing data in an initial
evaluation. In a case, mother and father had one child, a six year old
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boy. The mother relocated from Colorado to Oregon with her two
daughters from a previous marriage. After the initial evaluation, the
court awarded temporary primary custody to the father of the couple’s
six year old boy. The first evaluator concluded that the father was more
committed to parenting. In the second evaluation, new interview data
revealed that while being supervised by his father, the boy had discov-
ered a loaded handgun and discharged it, causing burns to his face. The
second evaluator had suspicions about the boy’s development, with
specific concerns focused on developmental delays. Testing revealed
that the child had an IQ score of 68 and suffered from attention deficit
hyperactivity disorder. The mother was a special education teacher and
was better able to address the child’s developmental needs. Although
the first evaluators reported that the father’s IQ was 83, no attention was
paid to the father’s ability to help ameliorate his boy’s intellectual and
attentional deficits. After reviewing the data, the second evaluator
opined that the father was likely not positioned to be as efficient as the
mother in attending to the child’s needs concerning education and social
development. The data from the second evaluation was useful to the
court in determining that a more appropriate placement for this child
was with the mother and, as a result, the court allowed the relocation.

ADDITIONAL FACTORS TO CONSIDER
IN RELOCATION ANALYSES

In this section, we discuss several additional factors that may be use-
ful to consider in conducting a comprehensive relocation analysis. Ta-
ble Four lists the factors that we discuss in this section.

Extended Family and Social Support.

Many state statutes and case law recognize extended family and so-
cial support as important factors in support of relocation. The value of
extended family and social support is mentioned in prominent cases
(Gruber v. Gruber, 1990) and in some current relocation statutes (Colo-
rado). In re Marriage of Tropea (1994), the New York high court noted
the support from the maternal grandparents buttressed the mother’s ar-
gument for the benefit of the move to the children. They often are
viewed as sources of child care and generally adding to the resources of
the relocating parent’s family unit. In New Jersey’s Baures v. Lewis
(2001), support from mother’s parents in Pennsylvania was seen as im-
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portant support so mother could return to the workforce and a main
reason the relocation was allowed.

The research addressing the benefits of extended family and social
support to the children in a divorce-developmental context is unclear
and there are few studies that are directly applicable. McLanahan and
Sandefur (1994), in a national survey data set, divorced when divorced,
single mothers and children lived with grandparents the children actu-
ally showed worse adjustment. Although the concept of “social sup-
port” appears to be well examined in the psychological literature as
found when we conducted a search of the APA database that yielded
11,187 citations under the topic of “social support,” few of these studies
examined social support and relocation after divorce. A much smaller
number of citations were located under a search of the term “extended
family” (329 citations) and we found almost no studies directly on the
topic of benefits of extended family for children of divorce, and none on
relocation.

It is not uncommon for legislative and judicial branches of govern-
ment to list factors in domestic relations matters that do not have any
scientific empirical support, but seem to make common sense. Another
example would be legislative provisions on the need to consider child
preferences in parenting evaluations. There exists little direct research
on the issue. Most evaluators, using “clinical experience” as their
knowledge base, would probably agree that support from extended fam-
ily should be a positive factor in a child’s adjustment and as a result,
more access to extended family in the new community might be a viable
benefit from relocation. Interestingly, a recent review of Canadian ap-
pellate and trial court relocation decisions (under a best interests plus
factors standard) found extended family was not given much weight by
decision makers (Thompson, 2004). When relocating back to the family
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of origin was the main reason for relocation, only 30% of the cases were
approved.

Gathering information about extended family involvement calls for
evaluators to provide descriptive data about historical involvement and
about current involvement. While some critics of child custody evalua-
tions are concerned about “overreaching” by evaluators in offering fo-
rensic recommendations (Melton, Petrila, Pythress, & Slobogin 1997),
these same critics suggest that a beneficial role for evaluators is to pro-
vide the court with behavioral descriptions on a variety of issues.

In the case of the “mother who became a nurse,” the mother asserted
a reason for the move was to reap benefits from her contact and interac-
tions with extended family in Kentucky. Investigations of the historical
and current extended family contacts with the mother revealed that her
extended family support was very weak. Her parents were both de-
ceased. The only family in the immediate area in the new community
was a great uncle of the boys. When the oldest boy, age 9, was asked
about the great uncle, he said, “I can’t remember what he looks like.”

Perhaps the most common extended family circumstances involve
grandparents and the resources and support they provide, either directly
or indirectly, to the movant and to the child around the time of divorce
or at the time of a subsequent relocation. General questions used to
examine the degree and nature of grandparental involvement include
(1) whether the grandparents will help the relocating parent and chil-
dren adjust better to the stress surrounding relocation, (2) whether the
grandparents will provide continuing support and can increase the
availability of resources to the child, and (3) whether the grandparents
will provide direct child care.

A mother returning to the community of her family of origin is a com-
mon relocation scenario (Weissman, 1994). A few studies demonstrate
the benefits to children in general and to children of divorce, in particu-
lar, from contact with grandparents (Lussier, Deater-Deckard, Dunn, &
Davies, 2002). Grandparent contact likely is the most common source
of the asserted “extended family” benefit in relocation cases and likely
is viewed as an “intuitive benefit” in the eyes of the court. Sound data
gathering and investigation will uncover the degree of support and the
resource availability that will come from increased grandparent in-
volvement. Proper investigation can also determine any possibly
negative influence brought by extended family involvement.

In the case of In re Marriage of Tropea (1996), the New York high
court removed the “exceptional circumstances” rule for relocation in fa-
vor of “best interests with factors” standard. The mother’s relocation
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was allowed so she could follow her parents to a new community where
they would provide support, where they would provide child care, and
where the mother could be better able to find employment.

In the case of “the mother who married the asthmatic husband,” the
benefit from extended family would be the involvement of the new
step-father’s two adult children. The step-father’s daughter, who had a
new baby from a never married relationship, was living in the residence.
The adolescent daughter indicated she needed to move with her mother
so she would be able to assist in taking care of the baby who had
“torticolis.” Thus, instead of reaping support, the mother and daughter
would be entering a new family unit where they anticipated they would
need to assist in the care of an infant with special developmental needs.
The extended family that would be left behind included the child’s fa-
ther, with whom there had been an equal time parenting arrangement in
place for four years and with whom the child had a positive relationship;
an older sister with a new baby; and an aunt who lived next door to the
child’s father with whom the teenager was quite close.

In the case of “the mother who wanted to stay home” and who re-
fused to move back to the home community to share equal parenting
time with the father, the court found the mother and the grandmother
“were homebodies and had no friends” so the child would be deprived
of normal socialization experiences. The court found, based on the de-
scriptive data in the evaluator’s oral testimony and report, that the new
community did not offer healthy extended family support.

In another case, the father relocated four hours away for employment
purposes. There had been an equal parenting time arrangement for sev-
eral years. The parents lived in adjoining duplex units. The ten year old
boy had a closer relationship with the father than with the mother and he
had expressed a clear preference to relocate with the father. The court
ruled that the high level of involvement of the maternal grandmother in
the life of the child was an important consideration in not allowing the
child to relocate to the father’s new residence.

In a recent Colorado case, In re Marriage of Ciesluk (2004), the trial
court did not find the residential parent’s argument compelling for relo-
cation, even though the mother had a new job offer and would have the
involvement in her child’s life of her father and brother in Arizona. The
court felt the harm to the father-child relationship outweighed the bene-
fits of increased involvement with extended family that were seen by
the court as only indirectly benefiting the child. The Court of Appeals
agreed, but the Supreme Court disagreed and cited extended family as
one factor that made the mother’s request to move sensible.
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Educational Opportunities

Relocating for the purpose of obtaining better educational oppor-
tunities is a factor identified in case law and statute in numerous
states concerning relocation (Gruber v. Gruber, 1990; Colorado Re-
vised Statutes, 2004; Tennessee Code Annotated, 2004). While there
are educational consultants who will assist lawyers when this issue co-
mes to the forefront of disputed parenting cases, there does not appear to
be a scientific or systematic method for determining the advantages to
the child associated with a global comparison of school programs, ex-
cept in the extreme cases. Nonetheless, it will be helpful to the court to
provide descriptive data on the child’s educational achievement, includ-
ing test scores; the school system profile on programs, student-teacher
ratios, and average test scores on standardized tests, because the issue of
educational opportunities may be argued in court. It will be helpful to
provide information on the child’s current and past academic and social
adjustment to school. How well the child has adjusted to classmates and
teachers, both historically and in the current context, are potentially im-
portant data, useful in predicting future adaptation to a new environ-
ment with relocation. The child’s true adjustment and benefit from a
particular educational environment ultimately will depend on his or her
“goodness of fit” with the school milieu, teachers, and peers. Except in
the extreme situations, the quality of the school is usually not a highly
determinative factor in relocation, though when the educational
achievement of the opposing school systems are highly discrepant, edu-
cational opportunities may become a significant factor. If a child had a
special developmental need, then the appropriateness of the specific
program and the available educational resources would need to be in-
vestigated. The argument on the potential comparative advantages asso-
ciated with a school program or school district would seem to depend on
gathering very specific data on a student’s needs and the resources
available in the respective school programs. If a child has a special edu-
cational need, then examination of the specific special educational pro-
grams available to children may be tangible issues to research. There
was a tangible issue with a special needs child in the New Jersey reloca-
tion case, Baures v. Lewis (2001). Unfortunately, the state high court
seemed to have misinterpreted the data described by the evaluator about
the autistic child or it did not appreciate the child was receiving appro-
priate services in the home community.
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Community Comparisons

It is not uncommon for parents to assert relative advantages associ-
ated with a community or geographical area as a reason to argue for or
against relocation. Such issues as cost of living, crime rate, cultural op-
portunities may be asserted; urban vs. rural is a frequent question for de-
bate. As with the factor of educational opportunity, it is a very difficult
task to make global community comparisons except in the extreme case.
The evaluator still may want to provide the court with information about
community comparisons based on descriptive data since it may be ar-
gued in court. In a case, we’ll call it “California Dreaming,” the mother
wanted to relocate from Steamboat Springs, CO to Santa Barbara, CA.
The mother asserted she wanted to get away from the high cost of living
in the home community in Colorado and there would be a general better
cultural situation, including a low crime rate, access to the ocean, etc.
The descriptive data showed the new community was one of very few
communities in the country that actually had a higher cost of living than
the home community; there was a violent crime index of zero in the
home community; and the recreational and aesthetic benefits of the
ocean vs. the Rocky Mountains and winter sports opportunities were
seen as a stand-off. In this case, the child was about one year old. The
main issue was the need to have a parenting plan that facilitated contact
between the very young child and both parents. The quality of the com-
munity was important to the parent, not the toddler, and both communi-
ties afforded opportunities for a high quality of life. The mother was
also proposing to relocate away from her extended family that provided
extensive support including child care.

Evaluators often encounter value assertions that cannot be resolved.
Specific resources that are available to the child will more often come
up with older children when there is relocation. Older children may
have developed specific interests that are better served in one commu-
nity compared to another community. It probably would be more often
the case that the older child does not want to leave ongoing activities in
his/her current community and the child’s preference for and interest in
his/her ongoing activities will reflect on what the two communities have
to offer. For example, the child does not want to leave the volley ball
team program at the current school or there may be religious programs
in which s/he is intimately involved. Sometimes, the new community
has more appealing aspects to a preferred activity for the child such as
the daughter who dances ballet and has reaped as much as possible from
the smaller, current community. It will probably be the case for older
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children that the potential benefits of new community with activities for
the child will inevitably need to be juxtaposed with losses of peer rela-
tionships, community involvement, and established interpersonal/so-
cial connections associated with those activities in the home
community. The difficulties adolescents have in fitting in with new peer
connections are well established by research (South, Haynie & Boss,
2005).

Parental Involvement

Parental involvement is an omnipresent issue in relocation cases. It
defines to a great extent the adjudged degree of loss for the child and re-
sultant harm. Perceived negative changes in the noncustodial par-
ent-child relationship will often be the foundation for denial of
relocation. Disruption to the child-noncustodial parent relationship may
trump possible concrete advantages to the relocating parent in a best in-
terests state (Ramirez v. Ramirez-Barker, 2004) or disruption may be
the basis for muting a presumption for relocation by showing potential
detriment to the child in a presumption state (In re Marriage of Burgess,
1996; In re Marriage of LaMusga, 2004; Baures v. Lewis, 2001). The
child’s relationship with both parents and the relative value placed on
the child’s relationship with the non-moving parent is one of the factors
that lie at the heart of the relocation social policy debate (Wallerstein et
al., 2003; Warshak et al., 2003).

Parent involvement is one of the key factors in the relocation risk as-
sessment model. The degree of past involvement by a parent, most often
the father, will be a focus of attention and debate, sometimes with the re-
locating parent wanting to minimize the other parent’s past involvement
in parental responsibilities and the other parent’s perceived availability
to the child. If the relocating parent shows a relatively low level of past
involvement by the other parent, then a showing of lowered involve-
ment may buttresses the argument for relocation based on the degree of
perceived loss for the child and the predicted level of harm to the
child-non-moving parent relationship. In the case of “the military bride”
above, the child’s new parenting time schedule with relocation would
closely match the plan that was currently in place for an existing inter-
state parenting arrangement. In contrast, in “the mother who became a
nurse” example, credible data did not support her assertion. Histori-
cally, the father had been substantially involved and currently he was
involved to a similar degree as the mother. Conversely, the non-relocat-
ing parent may be motivated to over-emphasize the degree of his or her
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past involvement as was the case in the “military bride” case, where the
father wanted the evaluator to believe he had been a “full service”
parent despite his long-distance parenting arrangement.

Descriptive data on parental involvement are important for the court.
Consider a hypothetical case where the parents never married and the
father has been provided no opportunity to become involved with the
child, despite his wishes. In the “California Dreaming” case above, the
mother did not tell the father when she went into labor, left for a three
week trip to California to stay with a former boyfriend when the child
was a week old, and insisted on supervised parenting time for the father
in her parents’ home during the first year. She then wanted to relocate
with the child out-of-state. Data showed the father was highly moti-
vated to be involved and a “full service” parent to his son. The mother
had consistently interfered with the father’s attempts to gain access to
the child. When the father’s parents traveled several times from back
East to see the child the mother was uncooperative. This case illustrates
the need for the evaluator to gather data both on past involvement by
both parents and on the level of genuine motivation to be involved with
the child. Motivation can be defined in behavioral terms by specific at-
tempts to be involved and actions. That is, motivation may be operation-
ally defined as assessing what has the parent done since separation to
continue and to foster the parent-child relationship; to lend support to
the child; to foster the relationship between the child and other parent;
and to assume parental responsibilities.

From a social policy perspective, the issue of past parental involve-
ment can lead to a politico-legal controversy and can clash with scien-
tific research. The “Approximation Rule” proposed by the American
Law Institute (i.e., ALI), is ripe for application to the issue of relocation.
This rule (Kelly & Ward, 2002) proposes that at the time of original or-
ders the parenting time plan following divorce should be based on the
pattern of parental responsibilities before the divorce. The problem with
this generic proposal is that it does not take account of the post-divorce
realities of family reorganization that divorce necessitates and invites a
type of behavioral family ledger-keeping on the degree of nitty-gritty
parenting behaviors engaged in by each parent (Riggs, 2005). Role re-
sponsibilities and definitions are inevitably shifted and changed after
the marital break-up. Research shows a high percentage of fathers be-
come more involved with basic childrearing duties and with the chil-
dren generally, following divorce (Coley, 2001), so the pre-divorce
level of involvement is not a good predictor of post-divorce involve-
ment (Hetherington et al., 1998). This is probably a tri-modal distribu-
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tion with a group of parents (usually fathers) who continue their high
level of involvement; a group who greatly increase their level; and a
group who either continue their limited level or decrease what input into
parenting they had show in the past, especially if they remarry and have
another child (Seltzer, 1991). If the ALI rule was adopted in a state, it is
easy to see it would evolve to application to the relocation context,
based on a more frequent designation of one parent as a “primary par-
ent.” The result might be a de facto presumption for relocation, based on
pre-divorce patterns of parenting. While extrapolation across national
legal boundaries is problematic, Thompson’s (2004) Canadian study
found trial judges are greatly influenced by the perception of a primary
caregiver role: “. . . if the custodial mother can attract the label of “pri-
mary caregiver,” she will be allowed to move almost always, about 90%
of the time. Only very badly behaved “primary caregivers” are denied
the right to move” (p. 405). [For a discussion of applying the ALI rule to
the relocation context, see, (Dupré v. Dupré, 2004)].

One of the evaluator’s contributions for the court, then, is to collect
reliable data on the issue of past and current levels of behavioral in-
volvement by both parents and their respective motivations for future
involvement. In the case of proposed relocation, the revised parenting
plan needs to reflect the current quality of the child-parent relationships
and the opportunity for a meaningful relationship in the future. When
there are two highly involved parents, then if the relocating parent even-
tually moves, with or without the child, there needs to be a harm-mitiga-
tion focus in the parenting plan (Austin, 2000c).

In a case called “the Maui-bound mom,” the mother who had her
child out of wedlock, had been a primary caretaker since the birth of her
now ten year old daughter. Father had not been consistently involved.
He was available very early in the child’s life for some child care duties
while mother worked as a horse ranch manager. Father had alcohol
abuse problems and served 18 months in jail for alcohol-related traffic
offenses. Then, for about five years he had parenting time of about one
weekend a month as the parents lived an hour away from each other
along an interstate mountain corridor. Father attended few of the many
activities in which the child was involved, including school, sports, and
horses. His attendance was inconsistent, promising to show up and be-
ing a no show. In the father’s mind, he perceived himself as a reason-
ably involved dad. Mother was the child’s main economic support and
father was far behind in his child support. Once he married, he became
more consistent in his contact with the child, increasing his parenting
time to every other weekend. He did not involve himself in other aspects
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of the child’s life such as teacher conferences. When the mother’s job
was eliminated by sale of the ranch, she requested permission to relo-
cate with the child to Hawaii where she had lived for many years prior to
having the child. She had a job offer. She had become engaged to a for-
mer fiancé and she had an established network of friends for social sup-
port. She indicated she would not relocate without the child. A
co-evaluator conducted an assessment of the fiancé, the new potential
living environment, and the schools in the Hawaii community. Reloca-
tion was recommended with the father to have extensive summer
parenting time and some holiday time. Transportation costs were han-
dled by the child’s trust from the deceased paternal grandmother. The
mother had demonstrated that she had been a responsible gatekeeper in
her role as residential mother. She had promoted the relationship be-
tween the child and father over the years despite the father’s lack of con-
sistent involvement. Father and his new spouse, in the context of the
litigation, were highly derogatory of the mother and were provocative
in their actions towards her.

In the “California Dreaming” case, data were collected to show the
father was highly motivated to be involved and wanted to eventually be
an equal time parent. He had been very consistent in his attempts to ex-
ercise parenting time. He had refused to become caught up in the
mother’s provocative behaviors. He had established a secure attach-
ment relationship with his son. The child’s very young age placed him
in the high risk category for harm due to relocation (Kelly & Lamb,
2003).

The evaluator can respond to the fact driven nature in relocation
cases on this most salient factor of parental involvement by providing
the court with complete descriptive data on historical parenting behav-
iors, on the distribution of parenting responsibilities and care taking be-
haviors, on parenting involvement and responsibilities since the time of
marital separation, and on the perceived level of motivation concerning
future parenting.

CRAFTING A SUITABLE ALTERNATIVE PARENTING PLAN

What Is a Suitable Alternative Plan?

In states where there is not a strong presumption in favor of reloca-
tion, generally a best interests analysis is appropriate. Case law is re-
plete with references on the necessity to construct a suitable alternative
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parenting plan when relocation is at issue. One court opined that “[T]he
court must consider the availability of realistic, substitute visitation ar-
rangements which will adequately foster an ongoing relationship be-
tween the child and the non-custodial parent” (Gruber v. Gruber, 1990,
p. 439). Even in states that have moved to a presumption in favor of resi-
dential parent relocation, the court’s concern about the child’s relation-
ship with the non-moving parent is apparent. Another court wrote,
“whether, under the facts of the individual case, a realistic and reason-
able visitation schedule can be reached if the move is allowed” (Baures
v. Lewis, 2001, p. 226). A problem exists for evaluators because there
are few, if any, formal definitions or a good example of what constitutes
a “suitable” plan. We suggest that a “suitable” plan should support and
maintain the existing quality and integrity of the child-parent relation-
ship and the plan should also contain provisions intended to facilitate
the continuation and growth of this relationship. The support and nur-
turing of the child’s relationship with the non-moving parent becomes
a formidable task when there is imposed a substantial geographical
distance between the non-moving parent and child. The stated goal in
the representative state high court decisions noted above, realistically,
may be unobtainable in most relocation scenarios because the unavoid-
able effect of long distance relocation is to fundamentally alter the qual-
itative nature of the child-nonresidential parent relationship.

State high courts seem to now accept the reality that some degree of
harm to the child-nonresidential parent relationship accompanies any
relocation when that parent has been significantly involved with the
child. Decisions point out that if all one needed to show was some de-
gree of this type of relationship harm, then no contested relocation case
would be approved (In re Marriage of Edlund and Hales, cited in In re
Marriage of LaMusga, 2004; Goldfarb v. Goldfarb, 2004).

Effects of Relocation on the Nonresidential Parent-Child Relationship

The practical and logistical realities of long-distance parenting create
automatic changes in the ability of the nonresidential parent to play an
effectual part in the daily life of the child. The child will inevitably fall
outside the dynamic “sphere of influence” of that parent. While courts
often view extended summer parenting time and other school vacation
time as “suitable visitation,” there inevitably occurs a qualitative shift in
the nature of the parent-child relationship that will be exponentially
greater with younger children. This may be viewed as an inverse risk
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calculus: the younger the child, the greater potential harm to the
parent-child relationship.

Relocation alters the distribution of how the daily, nitty-gritty re-
sponsibilities of parenthood are provided–the baths and bedtime book
reading for the very young; meal preparation, parent-teacher confer-
ences, attending activities for the school age children; monitoring
choice of friends, guiding through adolescent issues, and daily encour-
agement with academic motivation for teenagers. The several statutes
that designate 100 miles as the magic number to trigger statutory reloca-
tion provisions seem to reflect an intuitive sense that distance can create
these types of practical preclusions to the same degree of parental
involvement.

Kelly and Lamb (2003) summarized the developmental research rel-
evant to the issue of relocation for very young children. The overall ef-
fect can be expected to fundamentally alter the attachment relationship
between the child and nonresidential parent unless both parents decide
to relocate to the same new community. In light of the knowledge
gleaned from attachment theory (Ainsworth, Blehar, Waters, & Wall,
1978), and the young child’s limited sense of time and lack of a sense of
object permanence concerning the left-behind parent (Kelly & Lamb,
2003) there is probably a scientific and empirical basis for a de facto
presumption against relocation in the instance of two involved parents
and a very young child. When children pass through toddler age and ap-
proach school-age and object permanence and language development
progresses, then there is more flexibility for considering a lessening of
the risk of harm, but the child’s sense of time and functional obstacles to
parental involvement by the distant parent remain fairly daunting (Kelly
& Lamb, 2003). When children advance through the elementary school
years they are cognitively more prepared to deal with a long distance re-
lationship with a parent and they can better respond to the logistics of a
parenting time schedule it becomes more feasible to mitigate the effects
of the changes to the relationship. Telephone contact is more viable.
Extended summer parenting time becomes more of an option.

In the case above that we called “California Dreaming,” the mother
wanted to relocate with her one year old son that would have had the ef-
fect of ending the attachment between the child and father. The mother
thought a two week summer vacation in California would be sufficient
parenting time for dad. In the case of the “Maui-bound-momma,” the
child was ten years old, mom had been a primary caregiver, and exten-
sive summer parenting time with dad was proposed. The child had a
high level of individual resources for her age so an alternative parenting
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arrangement was possible, and one that would allow dad to become a
full service dad in the summer, an experience he had never before
enjoyed with his daughter.

Shear (1996), in perhaps of a bit of hyperbole, suggested the follow-
ing effect of relocation:

To sustain any kind of relationship with a parent who lives more
than twenty minutes away, the rest of the child’s life and activities
must be fragmented and compromised to some degree . . . parents
and children cannot sustain close relationships unless the parent
is involved in all aspects of the child’s life and care. A long-dis-
tance parent is, at best, a mentor, something like an aunt or uncle.
(p. 441)

In the case of “the mother who wanted to stay home,” the court de-
cided a distance of two hours was too much to sustain a relationship
with both parents when the mother was viewed as a hostile gatekeeper.
After the court issued a conditional decree, e.g., there would be equal
parenting time and decision making if the mother returned to the home
community, the mother decided to stay home with her mother. The
court had anticipated the possibility and a parenting time for mom was
implemented with three out of four weekends with mom who chose to
remain relocated without the child. The evaluator and court both felt
shared parenting time was developmentally appropriate and fit the facts
of the case. With the mother’s choice, a least detrimental alternative
parenting plan was implemented, while less than ideal, would allow for
the child to have meaningful relationships with both parents. The
mother lived close enough to attend special activities of the child in the
home community, go to parent-teacher conferences, etc.

Legal Context and Making Developmentally Suitable Modifications
to a Parenting Plan

We earlier indicated the relocation issue often arises at the time of
original orders. In such a context the determination of a developmen-
tally-suitable parenting plan is needed by the court. This was the case
for both the “mom who wanted to stay home” and “California Dream-
ing” where there were very young children. In most states, this would
occur in a legal context of a best interests of the child standard. When
there is a modification of an existing parenting plan with a primary cus-
todial parent, then the legal context might be a standard of a presump-

William Austin and Jonathan Gould 103



tion in favor of relocation, if there was a designated residential parent.
Different legal standards probably produce different “thresholds” for
determining when relocation is permitted. There may be a resultant dif-
ference in how much potential risk of harm to the child is tolerated. To
wit, what is defined as a “suitable” modification to the parenting plan
will be viewed differently. In New Jersey, a court might be inclined to
view extended summer time and other contacts as suitable when there
has been high involvement by the non-relocating parent.

Logistics and Flexibility: Implications for the Custody Evaluator

The evaluator may assist the court by providing descriptive data on
the practical and logistics aspects surrounding a proposed relocation.
The evaluator should always examine if the non-relocating parent has
flexibility to also relocate to the new community when the relocating
parent has sensible reasons, little flexibility not to move, and there are
advantages to the child. Recently, one of us (WGA) was asked in a
workshop if he thought the non-relocating parent has a “duty” also to
move. His response to this “legal” question was that relocation cases
were inevitably complicated and that evaluators and decision makers
should look for creative and practical solutions.

In a recent case, the mother of a ten year old girl wanted to relocate
from Durango, CO to Indiana where the extended family of both parents
lived. The mother was the residential parent, but the parents had worked
out a de facto equal parenting time plan over the years. The father was
highly involved in activities such as the child’s soccer coach, among
other father-child involvements. Mom had remarried and both she and
her new husband had marketable job skills to find employment. Dad
was a laborer with little practical investment in the home community.
Dad opposed the relocation, but the daughter talked him into also
relocating prior to trial.

The evaluator may assist the court by gathering data on the reasons
for the proposed move, the reasons for the other parent opposing the re-
location, and the flexibility with both parents on the relocation issue. In
the event a relocation of parent and child will occur, when developing a
parenting plan, the evaluator should describe for the court that antici-
pated logistical and practical issues to be faced by the child and faced by
the parents. Descriptive data on transportation and associated cost and
time issues should be provided (i.e., can the parents get time off of
work; lost wages; cost of staying in the new community for parenting
time; airfare cost; etc.).
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Practice Tips for Crafting Parenting Time Plans

1. Consider the child’s developmental age and recommend more frequent and shorter

parenting time contacts with younger children, when feasible. School age and older children

can benefit from extended summer and other school vacation times with the nonresidential

parent. With very young and younger school-age children, always consider making specific

recommendations about changing parenting time schedules as the child matures. That is, at

age five the child may benefit from two three week summer times with the other parent, sep-

arated by three weeks. At age eight, the child may be ready for six continuous weeks.

2. Encourage and formalize opportunities for the nonresidential parent to have parenting

time in the child’s new community.

3. Address the issue of transportation costs descriptively for the court, not proscriptively, as

this is an issue for the court to address. Address the issue of mode of transportation.

Whether a child can travel by air, unaccompanied by a parent, is a common point of conten-

tion and there is no professional consensus on the issue. For auto travel the issue of a meet-

ing point between parent residences or alternating transportation responsibilities will need to

be addressed. Parents usually work this issue out.

4. Inform the Court about parenting time guidelines for long-distance parenting arrange-

ments specific to the developmental age (Arizona Supreme Court, 2002) while emphasizing

the unique aspects of the case and the children’s needs (see Kelly, 2005).

5. Make recommendations for liberal virtual parenting time access arrangements that are

age-appropriate (Gottfried, 2002) while being mindful about the issue of intrusiveness by the

nonresidential parent. Communication modalities of telephone (land line and cell phone),

internet e-mail, web-cam, and audio and video electronic recordings should be available

within reason. When there is poor communication and conflict, phone contact between par-

ent and child should be specific and structured with younger school-age children. It is ex-

pected older school age children (i.e., twelve and older) will largely regulate phone contact

themselves and work out satisfactory communication with the parent. There will be excep-

tions so phone contact occasionally may need to be scheduled with older children.

6. The factor of a child’s preference is a UMDA best interests factor and included in almost

every state statute. It demands particular scrutiny in relocation cases. Older children may be

more resistant to relocation due to their involvement in peer activities and friendships. It may

be unwise to uproot a senior in high school, for example, who needs continuity in her aca-

demic program. An athletic commitment may be a student’s highest priority, in other in-

stances. It may be more likely that the issue of splitting siblings will arise in relocation cases

because of different developmental needs and wishes of the children (Rotman, Tomkins,

Schwartz, et al., 2000).

7. When there is conflict and poor communication between parents in a relocation context,

consideration should be given to the appointment of a parenting coordinator or whatever

type of facilitator or conflict reduction role is appropriate for the jurisdiction.



SUMMARY

Children of divorce face both uncertainty and risk of harm when
facing prospects of relocation (McLanahan & Sandefur, 1994), as they
do following divorce. Some children face divorce and relocation in
close temporal proximity. In this article, we have attempted to unravel
some of the complexities involved in conducting a child custody relo-
cation evaluation. Such cases inherently are complex. We discussed
the psycho-legal context that has great fluidity between the states
(Dupré v. Dupré, 2004) and the need for the evaluator to be very famil-
iar with the legal standard for the jurisdiction. Relocation usually re-
quires the evaluator to measure a greater diversity of factors, many of
which are dictated by law. We discussed the need for the evaluator to
be mindful of the predictions that need to b made for the court con-
cerning the four decisional alternatives in relocation and to be mindful
of possible prediction errors. We discussed how relocation is best
viewed in terms of mitigating harm for the child and therefore an ulti-
mate issue opinion probably should not be expressed by the evaluator.
The evaluator’s task is to inform the court so there is an understanding
of the degree of risk and potential consequences for the child associ-
ated with the decisional alternatives. This will help the trier of fact, in
the inherent role of risk decision maker, to act to reduce the uncer-
tainty for the child.

In this article, we presented again the relocation risk assessment
model (Austin, 2000a; 2000b). We integrated a discussion of the inves-
tigative component of child custody evaluation (Austin & Kirkpatrick,
2004) which is generally more expansive and detailed in relocation
cases because of the need to present the court with substantial descrip-
tive data on a number of practical issues that are bound to surface in the
relocation context.

Finally, we discussed issues involved with crafting long distance
parenting plans. Research from child development and divorce effects
are used to examine how to consider the central variable of the
child-nonresidential parent relationship. Careful investigation helps
better inform the court on this core issue. Throughout the article we
tried to illustrate the conceptual and methodological issues with case
material to help evaluators get a better feel for how to approach and
think through the relocation evaluation, or the art side of the evaluative
endeavor (Gould & Stahl, 2000).
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